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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

Bunker Hill & Sullivan Mining
AND Concentrating Company,

Plaintiff in Error,

I

No.
VS.

The United States of America,

Defendant in Error

ERROR TO THE UNITED STATES CIRCUIT
COURT, DISTRICT OF IDAHO.

BRIEF OF PLAINTIFF IN ERROR.

FACTS.

This action was brought by the United States to recover

from the Bunker Hill & Sullivan Mining and Concentrating



Company the value of certain timber cut by one Messinger

from land in Shoshone County, Idaho, upon which he had

previously filed a homestead. After cutting the timber in

question and selling it to the Bunker Hill Company for use

in its mining operations, Messinger relinquished his home-

stead entry.

By its amended answer, the company admitted the pur-

chase of the timber, and alleged that Messinger had cut the

timber in good faith from his homestead in pursuance of a

plan to cultivate and pasture the same, and in the belief that

the land was fit for agriculture. As a second defense, the

company alleged that notwithstanding Messinger believed to

the contrary at the time he made his homestead entry, the

land from which the timber had been cut was in truth and

fact mineral land not subject to entry under any laws other

than the mineral laws, and not suitable for agriculture. The

answer further alleged that Messinger was a citizen and bona

fide resident of the State of Idaho and had cut the timber

in accordance with the Act of Congress of June 3rd, 1878,

and the regulations of the Secretary of the Interior and that

the timber had been sold to defendant company for use in its

mining operations at Kellogg, Idaho. At the trial, the plain-

tiff moved to strike from the amended answer the second

defense, but the court denied the motion. Evidence was in-

troduced tending to support the allegations of the complaint,

and evidence was introduced by the defendant to show the

good faith of the cutting; and in support of the second de-
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fense evidence was offered of the citizenship' of Messinger,

and of the fact that the land was mineral and contained

valuable veins of rock carrying copper, silver and lead; and

evidence was offered that the timber was used for mining

purposes within the state, and that the cutting had been done

in compliance with the rules of the Secretary.

The testimony as tO' the mineral character of the land,

the citizenship of Messinger and the use of the timber for

mining purposes was not disputed, but upon motion of plain-

tiff, at the conclusion of the evidence, the court withdrew

from the consideration of the jury all evidence in support of

the second, that is to say, the mineral defense. The principal

reason for the Riling of the court was that Messinger having

exhausted his homestead right upon the land, thereby lost

the benefit of the Act of June 3rd, 1878, granting the right

to cut timber upon mineral land. In addition to this, the

court held that some of the timber cut was less than eight

inches in diameter, and therefore, as to that, the cutting was

in violation of the rule of the Secretary.

The court permitted the case to go to the jury upon the

good faith of Messinger in clearing the land for cultivation,

and instructed the jury that the evidence of Messinger that

he intended to use the land for pasture should be scrutinized

carefully to determine whether or not the testimony was a

mere pretext for fraud.

The defendant excepted to the order of the court with-



drawing from the jury the evidence in support of the second

defense, and excepted to the Instruction that Messlnger's

testimony was to be scrutinized in the manner suggested.

The jury returned a verdict for the manufactured value of

the timber at the time of dehvery to the company, but ac-

cepted the defendant's testimony as to the amount of cord

wood purchased. Defendant thereupon moved for a judg-

ment notwithstanding the verdict, but the said motion was

denied. Thereupon a judgment was entered in favor of

plaintiff.

ARGUMENT.

I.

DOES A CITIZEN AUTHORIZED TO CUT TIMBER UPON MIN-

ERAL LAND OF THE UNITED STATES BY THE ACT OF

JUNE 3RD, 1878, FOR USE IN MINING PURPOSES, LOSE

HIS RIGHT SO TO DO BY FILING A HOMESTEAD UPON THE

LAND?

The Act of June 3rd, 1878, provides:

"That all citizens of the United States and other persons

bona fide residents of the States of Colorado or Nevada or

either of the Territories of New Mexico, Arizona, Utah,

Wyoming, Dakota, Idaho, or Montana, and all other min-

eral districts of the United States, shall be and are hereby

authorized and permitted to fell and remove for building,

agricultural, min'm^ or other domestic purposes, any timber

or other trees growing or being on the public lands, said lands

hein^ mineral, and not subject to entry under existing laws

of the United States except for mineral entry, in either of



said states, territories or districts, of which such citizens or

persons may be at the time bona fide residents," etc.

The evidence in this case showed:

( 1
) That the timber was cut by Messinger, a native

born citizen of the United States, and a bona fide resident

of Idaho.

(2) That the timber was cut from mineral land belong-

ing to the United States, and within the State of Idaho.

(3) That the land was not subject to entry under other

laws of the United States except for mineral entry.

(4) That the timber was cut and used for mining pur-

poses within the State of Idaho.

(5) That Messinger complied with all rules which

were applicable.

It will thus be seen that Messinger complied with all the

provisions of the Act. The cutting was therefore lawful

unless it was made unlawful by the fact that in addition to

complying with the Act he filed a homestead right upon the

land.

// cannot he disputed that Messinger could have lazvftdly

cut timber for mining purposes upon the very land in ques-

tion, had he not filed a homestead thereon; and it cannot be

denied that after filing a homestead on this land, he could

have lawfully cut timber in any quantity from adjoining



tracts of United States mineral land. But it zuas held by the

trial court that by filing a homestead he lost one of the rights

ivhich he ivould otherwise have had to the land in question,

and could thereafter enjoy one less right than he could exer-

cise in adjoining land in iihich he had no interest. Inasmuch

as the statute makes a violation thereof a misdemeanor, the

fihng of a homestead would constitute that a misdemeanor

which would otherwise be a lawful act.

If a construction of the statute is adopted which would

work such peculiar results, authority therefor must be found

in the statute itself.

Two reasons were given by the trial court for such a

construction of the statute:

(a) The statute authorized the cutting of timber from

"public lands, said lands being mineral." The filing of a

homestead by Messinger, before he cut the timber, operated

as a withdrawal of the land from the category- of "public

lands."

(b) The filing of a homestead upon public mineral land

would prevent others who are authorized by law to cut tim-

ber, from exercising their right, and the homestead claimant

might thereby secure a monopoly of the timber within the

district.

JVhat is the meaning of the expression "public lands, said
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lands being mineral," as used in the statute authorizing the

cutting of timber?

It Is true that the courts In interpreting acts granting

lands to railroads and states, have held that the words "public

lands of the United States" mean lands of the United States

to which no homestead or other claim has attached.

Kansas Pac. Ry. Co. vs. Dunmeyer;

Bardon vs. Nor. Pac. Ry. Co., 145 U. S., 535;

Newhall vs. Sanger, 92 U. S,, 761.

But such grants are so construed in order to preclude the

railroad company from ousting a homesteader from land

which had been pledged to him by the laws of the United

States.

But those cases do not control the question here; for the

United States continued to own the land from which Mes-

singer cut the timber notwithstanding the filing of a home-

stead entry. It continued to be "public land" as against Mes-

singer.

In Shiver vs. U. S., 159 U. S., 491, the Supreme Court,

in considering the right of the Government to protect timber

uDon a homestead as against the entryman, said:

"Obviously the question is not whether such lands are

so far withdrawn from sale as to be noi longer subject to

appropriation by any railroad or other person or corporation

to which a land grant has been made, but whether they are

still so far the property of the United States that the Gov-
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ernment may protect itself against an unlawful use of them.
* * * (After discussing the railroad grant cases, the

court said:) While these cases indicate that lands once ap-

propriated to a certain purpose thereby cease to be available

for another purpose, there is nothing in them to show that

the United States loses its title to such lands by the first appro-

priation or that they cease to be the property of the Govern-

ment. Upon the contrary, it was said by this court as early

as 1839 in Wilcox vs. Jackson, 13 Peters, 498, 516, that

'with the exception of a few cases nothing but the patent

passes a perfect and consummate title.' So in Frisbie vs.

Whitney, 76 U. S., 9 Wallace, 187, 193, 'There is nothing

in the essential nature of these acts (entering upon lands for

the purpose of pre-emption) to confer a vested right or indeed

any kind of claim to land, and it is necessar\' to resort to the

pre-emption law to make out any shadow of such right. A
mere entry upon lands with continued occupancy and im^

provement thereof gives no vested interest in it. It may,
however, give under our national land system a privilege of

pre-emption, but this is only a privilege conferred upon the

settler to purchase land in preference to others. His settle-

ment protects him from intrusion or purchase by others, but

confers no right against the Government.' It was held that

it was within the power of Congress to withdraw land which

had been pre-empted from entrv or sold, though this might
defeat the imperfect right of the settler. * * * Xhe
right which is given to a person or corporation, by a reserva-

tion of public lands in his favor, is intended to protect him
against the action of third parties, as to whom his right to

the same may be absolute. But as to the Government, his

right is only conditional and inchoate. * * * From
this resume of the Homestead Act, it is evident, first, that the

land entered continues to be the property of the United States

for five years following the entr}% and until patent is issued;

second, that such property is subject to devestiture upon proof

of the continued residence of the settler upon the land for

five years; third, that meantime such settler has the right to

treat the land as his own so far and so far only, as is necessary

to carry out the purposes of the Act."

In the case at bar Messinger would never have been able
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to secure title to the land under the homestead law because

It was mineral.

Dejfenback vs. Hank, 115 U. S., 392.

In United States vs. Blendaur, 128 Fed., 910 (C. C. A.

9th), this court said, In speaking of the expression "public

lands":

"The contention of appellee that they were not 'public

lands' because these words indicated only such lands belong-

ing to the United States as are subject to sale or other dis-

posal under general laws (citing Wilcox vs. Jackson, Newhall
vs. Sanger, Bardon vs. Railway Company, etc.) cannot be

sustained. The words 'public lands' are not always used in

the same sense. Their true meaning and effect are to be de-

termined by the context in which they are used, and it is the

duty of the court not to give such a meaning to the words as

would destroy the object and purpose of the law or lead to

absurd results."

In United States vs. Bisel, 19 Pac, 251, the Supreme

Court of Montana construed the Act of Congress preventing

the enclosure of any "public lands," in a case where school

lands had been fenced. It was Insisted In that case that the

land being school land, was no part of the public lands within

the meaning of the statute. After disaissing the case of

Newhall vs. Sanger, 92 U. S., 761, 763, and other cases, the

court said

:

"We have examined all these cases carefully and do not

think thev control the case before us. They arose between
individuals who claimed rights under certain reservations as

against grants more or less general in which such reserva-

tions are not excepted. We must Inquire what Congress
meant by the use of the words 'public lands' in the statute
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under consideration. * * * ^^d while Sections i6 and

36 were reserved for the purpose of aiding the development

of the public school system in the coming state of Montana,
and, so far as their sale for the purpose of settlement was
concerned, were segregated from the public domain,—still

the title to them and the dominion and control over them
remain in the Government of the United States; the agents

of the public school system have no control over them. * *

Still such lands must be held to be public lands within the

meaning of this act. * * * There is no statutory

dehnition of the words 'public lands' and the meaning of

them must vary somewhat in different statutes passed for dif-

ferent purposes, and they should be given such meaning in

each as comports with the intention of Congress in their use."

The same conclusion was reached by the Supreme Court

of Washington in Peterson vs. Baker ^ 81 Pacific, 681, in con-

struing the statute of the United States granting a right of

way for construction of highways over public lands, and hold-

ing that Sections 16 and 36 are "public lands" within the

meaning of the statute.

A similar conclusion was reached by the Supreme

Court of Utah, in United States vs. Elliott, 41 Pac, 720,

wherein school sections 16 and 36 were held to be public

lands within the meaning of the act against fencing, notwith-

standing the fact that they were reserved for the purpose of

being applied to schools.

It will thus be seen that the expression "public lands"

does not always mean lands to which no claim has attached,

but on the contrary the expression when used alone may be

the equivalent of "lands of the United States." It should
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be noted that the Act here under consideration does not con-

tain the expression, "public lands of the United States," but

merely used the expression, "pubhc lands," whereas the rail-

road grant cases involved a construction of statutes contain-

ing the expression "public land of the United States not

otherwise reserved," etc. In view of the fact that Congress

was here legislating with reference to its own lands, the

resonable and sensible construction of the statute is that Con-

gress intended to use the expression in the sense of lands

belonging to the United States.

To give the statute any other construction would lead to

absurd results, for notwithstanding the fact that Messinger

could have cut timber upon this land if he had not filed a

homestead thereon, he would be precluded under the con-

struction contended for from cutting timber after he should

have filed a homestead. He would be permitted to cut timber

upon adjoining mineral lands to which he had no title what-

ever, but would be prohibited from cutting timber upon min-

eral lands to which he had an inchoate right.

Congress evidently intended to authorize the cutting of

timber upon any mineral land belonging to the United States

for use In mining within the neighborhood. The timber cut

by Messinger was used within the neighborhood for mining

purposes and was cut from mineral lands. The United States

IS not, therefore, in a position to object that the timber was

not used for the purposes Intended, and would, therefore.
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not be in a position to complain. For the same reason, a

third person would not be in a position to complain and Mes-

singer certainly was not injured because he exercised the right

to cut the timber and reaped the benefit of its sale.

As further evidence of the purpose of Congress to waive

all claim to timber cut upon public lands of every character,

where the timber was used for mining purposes, we refer to

the Act of March 3rd, 1891 (26 Statutes, 1093), wherein

Congress provided "In the States of Colorado, Montana,

Idaho, etc. * * * in any criminal prosecution or civil

action by the United States for trespass on such public timber

lands or to recover timber or lumber cut thereon, it shall be a

defense if the defendant shall show^ that the said timber was

so cut or removed from the timber lands for use in such state

or territory by a resident thereof, for agricultural, mining,

manufacturing or domestic purposes under rules and regula-

tions," etc.

This statute has been construed as extending the right to

cut timber to non-mineral lands, but there can be no doubt

that it also applies to mineral lands to the extent that it waives

any claim for timber cut under the circumstances described.

It is not to be presumed that Congress after having granted

a right to cut timber upon certain conditions intended to quib-

ble about words in order to punish civilly or criminally those

who had complied with the conditions imposed by the Gov-

ernment. The statute last referred to says that it shall be a
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defense in any suit or proceeding, whether civil or criminal,

if the defendant shall show certain facts.

Northern Pacific R. Co. -vs. Leziis, 162 U. S., 366,

378.

We respectfully submit that the language of the Act

properly construed would preclude the Government from re-

covering in this action if defendant's defense under the Act

of June 3rd, 1878, had been received and considered by the

court and jury.

JVoidd the co)istructio)i contended for defeat the purpose

of Congress and prevent others than the homestead claimant

from exercising their right to cut timber?

In denying defendant the benefit of the defense that the

timber was used for mining purposes and cut from mineral

lands, the trial judge suggested as one reason for his ruling

that to hold otherwise would defeat the purpose of Congress;

that Congress evidently intended that all persons in the

locality where timber was found who should need timber for

mining or domestic purposes should have an equal right to cut

said timber from mineral lands, and If a person were per-

mitted to file a homestead thereon he could thereby prevent

his neighbors from enjoying the same privilege that he en-

joyed.

Is this a sound reason for giving a construction to the
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statute which would otherwise be absurd? We think not.

In the first place if a homestead entryman fraudulently filed

a homestead upon mineral land, it could be cancelled at the

instance of the Government at any moment, and any person

interested could secure a cancellation upon showing the facts.

The homestead claimant could never acquire title under the

agricultural laws, because the land was mineral.

In Manners Construction Co. vs. Reese^ 31 L. D., 408,

the Secretary of the Interior, in speaking of a homestead

entry, said: "The fact that when the alleged mining claim

was located the homestead entry of Currence was still of

record and uncancelled, did not of itself affect the vahdity of

the location. No vested right to the lands had attached un-

der the entry and until such right should attach the lands be-

longed to the United States, and if mineral in character are

subject to location and purchase under the mining laws."

Another reason why the suggestion of the trial court is

not sound is this: If the land were in fact mineral in char-

acter as was conclusively shown by the testimony which was

offered and finally rejected, Messinger could have made min-

ing locations covering the entire 160 acres, that is to say, he

could have made eight separate lode locations in his own

name. He could thereby prevent others from, entering upon

the land and cutting the timber even more effectually than

by filing a homestead. He could have cut and used all the

timber upon his own claims to the exclusion of any one else.



15

Again, supposing the land had been non-mineral. People

in the neighborhood are granted by the Act of 1891 the right

to cut timber from such lands. But a person who had not

exhausted his homestead right might prevent others from

securing the benefit of the timber by exercising his right

upon it.

It did not appear in the present case that Messinger

actually excluded anyone from the land who desired to cut

timber. If any person had entered thereon for the purpose

of cutting timber, would not the courts have protected him

in so doing, provided he should show that the land contained

valuable mineral veins and that Messinger could not there-

fore lawfully acquire title under the homestead law, and that

his entry was a mere fiction? We think the objection of the

court was fanciful rather than real. The timber In question

was sold locally for use in mining and was so used. It was

cut by a citizen of the United States from mineral land, as

the statute directed, and reached the consumer whom Con-

gress intended should have the benefit of the timber. It is

well settled that a miner may buy timber cut from mineral

land and acquire good title. He need not cut it himself.

It was suggested by plaintiff that Messinger by making

a non-mineral affidavit at the time of filing his homestead was

thereby estopped from subsequently claiming that the land

was mineral land when sued for the value of the timber.

There are two sufficient answers to this contention; one is
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that the record shows that Messinger at the time of filing

upon the land honestly believed that the same was suitable

for homestead purposes. There is nothing in the record to

show that he knew at that time that the land was mineral

land and everything pointed to the fact that he did not know

the truth. His affidavit would only prima facie establish

the non-mineral character of the land. Either he or any one

else could at any time have overcome this prima facie show-

ing by proof of the truth. Furthermore, to constitute an

estoppel the act in question must work an injury to the person

claiming the benefit of the estoppel. How was the Govern-

ment injured? If no homestead had been filed Messinger

could have cut the timber because the land was mineral land.

By saying that the land was not mineral when in fact it was

of that character, did not injure the Government. The Gov-

ernment took no action whatever upon the application other

than to allow it to be filed. It did not enter into an investiga-

tion to determine the character of the land or part with any

title. The land so far as the Government was concerned still

belonged to the United States.

Messinger could not acquire title to the land under the

homestead law because the land contained valuable mineral

veins.

Defenback vs. Hazvk, 115 U. S., 392.

The second answer to the contention is that Messinger

is not a party to this action. The Government chose to bring
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this suit against the innocent purchaser of the timber from

Messinger. Is there any reason for applying the doctrine of

estoppel against an innocent purchaser in favor of one who

has not been injured, and particularly where the act which is

claimed to have worked the estoppel wTts a representation

based on a mistake of fact? The mere statement of the

question suggests its own answer.

II.

IS THE RULE OF THE SECRETARY TO THE EFFECT THAT NO

TIMBER SHALL BE CUT LESS THAN EIGHT INCHES IN

DIAMETER A VALID RULE?

One ground stated by the court for denying the defendant

the defense that the timber had been cut from mineral land

for mining purposes, w^as that it appeared that a portion of

the timber was less than eight inches in diameter and there-

fore defendant had not shown compHance with the rules of

the Secretary. The Act of June 3rd, 1878, authorized the

Secretary to make rules and regulations for the "protection

of timber and of the undergrowth growing upon such lands,

and for other purposes." Pursuant to the statutes the Secre-

tary has at different times prescribed rules, those in force at

the time the timber here involved was cut were promulgated

on January 18, 1900, and were ten in number.

The first one enumerated the states to which the act was

applicable. The second one prescribed that the lands must
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be shown to be strictly mineral. The third prescribes that

only citizens and bona fide residents of the state in question

can cut timber. The fourth defines the use for which the

timber should be taken. The fifth prohibits the cutting of

timber for sale or traffic. The sixth prevented the transporta-

tion of the timber out of the state. The seventh prohibits the

use of the timber for smelting purposes. The eighth pro-

hibits the cutting of any timber less than eight inches in diam-

eter. The ninth requires that all of each tree should be util-

ized, and required that the tops, brush and other refuse

should be so disposed of as to prevent forest fires. The tenth

prescribes the date when the rules shall take effect.

The first seven rules were not within the power of the

Secretar)' to make according to the decisions of the courts.

The Secretary was not authorized to add to or take away

from the Act. The first seven rules have been either express-

ly or indirectly decided to be beyond the power of the Secre-

tary to prescribe.

U. S. vs. Rossi, 133 Fed., 380, C. C. A. 9th;

U. S. vs. Price Trading Co., 109 Fed., 229, C. C.

A. 8th;

Morgan vs. U. S., 169 Fed., 242;

U. S. vs. United Verde Copper Co., 196 U. S., 207.

Rule 8 is as follows: "No growing trees or any kind

whatsoever less than eight inches in diameter are permitted

to be cut."



19

We respectfully submit that the foregoing rule is abso-

lutely beyond the power of the Secretary to prescribe. This

court said in U. S. vs. Rossi, 133 Fed., 380, in speaking of

Rule 5 : "To uphold this contention would in effect permit

a modification and alteration of an Act of Congress by a de-

partment charged merely with the execution of the law in

question. The rules and regulations provided by the act to

be prescribed by the Secretary of the Interior were intended

merely to furnish detailed instructions as to the manner of

taking timber to prevent waste and unnecessary destruction.

The land from which the timber might be taken, the objects

for which it might be used, and the persons entitled to take it

were designated by Congress in the Act itself. If the work-

ing out of this law has not conferred the public benefits in-

tended, but resulted inimicably to the Government, the rem-

edy lies with the legislative branch of the Government, the

power that made the law originally, and not with the Execu-

tive branch or the judiciary."

The Supreme Court in the case of U. S. z's. United Verde

Copper Co., 196 U. S., 207, in discussing the validity of

Rule 7, which provided that timber could not be cut for

smelting purposes, said:

"If Rule 7 is valid, the Secretary of the Interior has
power to abridge or enlarge the statute at will. // he can
define one term, he can another. If he can abridge he can
enlarge. Such power is not regulation; it is legislation. The
power of legislation was certainly not intended to be con-

ferred upon the Secretary. Congress has selected the indus-
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tries to which its license is given and it has intrusted to the

Secretary the power to regulate the exercise of the license,

not to take it away. There is undoubtedly ambiguity in the

words expressing that power, but the ambiguity should not be

resolved to take from the industries designated by Congress

the license given to them or intrust the Secretary of the In-

terior with the power of legislation."

Keeping in mind that the Secretary has no power by rule

to add to or subtract from the law in question, let us see

what he has attempted to do.

The Act of June, 3, 1878,

provides: "Residents * *

shall be and are hereby au-

thorized and permitted to

fell and remove any timber

or other trees, growing or

being upon public lands,

said lands being mineral,"

etc.

The rule of the Secre-

tary:

"8. No growing trees of

any kind whatsoever less

than eight inches in diam-

eter are permitted to be

cut."

Congress says "any timber or tree" may be cut. The

Secretary says that "no tree less than eight inches shall be

ait." If a tree is a tree, the rule was absolutely void.

But even if the rule were valid, the court should not have

withdrawn from the jury the defense that the land was min-

eral in character, because it appeared that all of the stull

timber cut was more than eight inches in diameter, and that

only a portion of the cord wood was cut from trees less than

I
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eight inches. As the stulls were enumerated separately in the

complaint, the Government would have no right to recover

their value provided they had been lawfully cut, simply be-

cause a portion of other timber for which the Government

was seeking to recover the value had been unlawfully cut.

The court held that sufficient evidence had been offered

by the defendant to show compliance with Rule 9, providing

that a person cutting timber must dispose of the tops, brush

and other refuse so as to prevent the spread of forest fires.

And it therefore will not be necessary for us to discuss this

rule to any extent. We merely submit the suggestion that

this rule should not be invoked in a suit by the Government

against the purchaser of timber because a disposition of the

tops and brush could not be made until the timber had been

cut and as the title to the timber cut must vest at the time of

cutting, if at all, it could not be divested by any failure of the

person cutting the same to comply with the rules subsequent-

ly. The failure to comply with this rule might properly be

punished as a misdemeanor under the 3rd section of the Act,

but it could not affect a recovery in a civil action. It will

thus appear that the first nine rules prescribed by the Secre-

tary are without force either in this action or in any other

civil action; Rule 10 simply prescribes the date when the first

nine rules shall take effect. We have no objection to Rule

10 being allowed to stand as a monument to the ineffective

effort of an executive to perform legislative functions.
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III.

DID THE COURT CORRECTLY INSTRUCT THE JURY?

As heretofore pointed out, the trial court permitted the

case to go to the jui-y upon the good faith of the homesteader

in cutting timber on his homestead for the purpose of clear-

ing and cultivating the land. The court instructed the jury

as to the right of a homesteader to cut and sell timber from

a homestead for the purpose of clearing for cultivation. The

court then gave the following instruction

:

"Now cultivation of course may involve different condi-

tions, different circumstances. Sometimes it might mean the

planting of an orchard, sometimes the growing of alfalfa,

sometimes the growing of wheat or oats, and somiCtimes the

production of grass. I do not say to you that the production

of grass is not a legitimate purpose, but where a homesteader
clears a large amount of land, much larger than is necessary

for plowing, and claims that he is doing that for the purpose

of pasture merely, vou should scrutinize what he says in that

respect, and what he has done in that respect, carefully, for

the purpose of seeing whether or not he is really acting in

good faith, and, as you must see, it would be easy to resort to

that method as a mere pretext or cover for fraud."

The defendant excepted to that portion of the instniction

in which the court told the jury that the testimony of Mes-

singer that he cleared the land with the intention of using

the same for pasture should be scrutinized and "that it would

be easy to resort to that method as a mere pretext or cover

for fraud." We respectfully submit that this instruction was

error.

In Gruhbs vs. U. S., 105 Fed., 305, the court intimated
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that a homesteader could properly cut timber in order to

make the land suitable for pasture and need not actually plow

it. As pointed out by the court in that case, if a person in-

tended to commit a fraud upon the Government he could do

so by merely plowing the land. The homestead act does

not in express terms define the manner of using the land.

Some of the courts have adopted the expression that the

"plow must follow the axe." This of course is a mere figure

of speech. Congress Intended that the land should be used

for purposes of husbandly. Raising of live stock is just as

much a part of the business of a farmer as the raising of

wheat, and it was just as legitimate under the provisions of

the Homestead Act for a man to make pasture out of his

homestead as it is to raise cabbages. It is merely a question

of good faith. Now when the court in this case told the jury

that where a homesteader clears land in excess of the necessi-

ties for plowing, and claims that he is doing it for the purpose

of pasture, his testimony is to be scrutinized for the purpose

of seeing whether he is really acting in good faith because

it would be easy to resort to that method as a mere pretext

or cover for fraud, the jury must necessarily assume that the

testimony is as a matter of law "suspicious." The instruc-

tion may have contained some legal truths, but too much

stress was laid uoon the fact that the testimony of Messinger

was open to suspicion and that his plan to pasture the land

was a cloak for fraud.
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CONCLUSION.

To sum up

:

1. The Government by the Act of June 3, 1878, intended

to authorize the cutting of timber upon any mineral land in

tvhich the United States ivas interested, and by that Act and

the Act of 1 89 1 expressly waived any claim for timber cut

from mineral lands for mining purposes.

2. The expression "public lands" as used in those Acts is

to be so construed as to carry out the intention of Congress

and is not to be so construed as to lead to absurd results.

3. The Government having granted the right to cut tim-

ber for mining purposes upon mineral lands over which it

had the exclusive control, would not be injured by the cut-

ting of timber from such lands for such purposes by one to

whom the Government had surrendered a partial control.

4. Rule 8 of the Secretary is an attem.pt to nullify the Act

of Congress and is therefore void.

The trial court erred in depriving the defendant of the

benefit of its legal defense, and this court should reverse the

cause and either direct the trial court to enter judgment not-

withstanding the verdict, or grant a new trial.

Respectfully submitted,

MYRON A. FOLSOM,
JAMES H. FORNEY,

Counsel for Plaintiff in Error.


